




ABSTRACT 

In June 1997 the Austrahan government introduced a special law for the 

determination of dumping margns for goods exported from China. Under this 

new law the question of whether goods exported from China are dumped, is 

to be determined by special rules relating economies in transition. The result is 

that the anti-dumping rules applying to exports from China are to be 

inconsistent with the Agreement on the Implementation of Article VI of 

GATT 1994. Such a change has the effect of increasing the likelihood of a 

dumping finding against goods exported from China, when compared with 

other exporting countries. The last amendment to Australia's anti-dumping law 

that was deliberately inconsistent with the GATT was drected at the United 

States of America. That amendment provided for retaliation where Australia 

considered the actions of the other party against Austraha were inconsistent 

with the intent of the GATT and the then Anti-Dumping Code. By 

comparison this latest policy change by the Australian government has raised 

little in the way of public debate. 

Apart from what appears to be a rahcal shift in trade policy for Australia and its 

relations with one of its major trading partners China, Austraha has applied a 

high proportion of its anti-dumping measures against China. The incidence of 

anti-dumping measures as well as being high against China, appear to relate to 

the increase in the value of imports generally from China and not whether 

these were found to be dumped. It would appear that there is a tightening of 

rules relating to dumping against China, enhancing the opportunity to apply 

dumping measures against cost competitive exports from China. This change in 

the law has introduced an ability to apply temporary de facto tariffs on goods 

from China, without the odium of imposing a safeguard measure under the 

GATT 1994 Agreement on Safeguards. 
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INTRODUCTION 

In June 1997 the Austrahan government introduced a special law for the 

determination of dumping margins for goods exported from China. Under this 

new law the question of whether goods exported from China are dumped, is to 

be determined by special rules relating to economies in transition. The result is 

that the anti-dumping rules applying to exports from China are to be inconsis- 

tent with the Agreement on the Implementation $Article Irl of G A T T  1994. Such a 

change has the effect of increasing the likelihood of a dumping finding against 

goods exported from China, when compared with other exporting countries. 

The last amendment to Austraha's anti-dumping law that was deliberately 

inconsistent with the G A T T  was directed at the United States of America. That 

amendment provided for retahation where Austraha considered the actions of the 

other party against Austraha were inconsistent with the intent of the G A T T  and 

the then Anti-Dumping Code. By comparison this latest policy change by the 

Austrahan government has raised little in the way of public debate, although it 

has been the subject of a report by the Senate Economics and expenlture 

Review Committee (1 997). 

Apart from what appears to be a ralcal shift in trade policy for Australia and its 

relations with China. The high incidence of anti-dumping measures against 

China appears to relate to the increase in the value of imports generally from 

China and not whether these were found to be dumped. It would appear that 

there is a tightening of rules against Chlna relating to dumping, enhancing the 

opportunity to apply dumping measures a p n s t  cost competitive exports from 

China. This change in the law has introduced an abhty to apply temporary de 

facto tariffs on goods from China. It avoids the odlum of imposing a safeguard 

measure under the G A T T  1994 Agreement on Safeguards. 

BACKGROUND TO DUMPING MARGIN ASSESSMENT 

The provisions of the Anti-Dumping Agreement 1994 apply to both the ascertain- 

ing of the normal value and the export price. Article 2 of the Agreement refers to 

a number of issues relating to the establishing of normal value. It is prudent, 

therefore to consider the Austrahan domestic law within the context of the 

relevant international public law to which Austraha is party. 
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Ascertaining the price at which the goods are exported to Australia and the price 

in the country of export (the normal value) with which it is to be compared, 

allows the margin of dumping to be determined. The dumping margin is simply 

defined as the extent to which the export price is less than the normal value. 

However, there are five methods for the determination of normal value: 

domestic consumption price in the exporting country; 

constructed cost based approach in the country of orign; 

The dumping margin is price of exports to a third country; 

simply defined as the extent price in a surrogate country, for exports from a centrally planned economy; 

to which the export price is and 

less than the normal value. best information available, where there is insufficient information for any 
of the above methods. 

Feaver and Wilson (1995,p.229) have found that the two most frequent bases by 

far used by Australia for determining normal value have been the exporter's 

domestic selling price and the best information available.' 

From the list of methods for determining normal value it can be seen that 

centrally planned economies are a special case. That is, the other methods of 

determining normal value are considered inappropriate for economies that are 

centrally planned, as the price is not determined in the context of a competitive 

domestic market for goods. In the note 2 to paragraph 1 of Article VI of the 

GATT 1994 it is explained that: 

"It is recognised that, in the case of imports from a country which has a 

complete or substantially complete monopoly of its trade and where all 

domestic prices are fixed by the State, special difficulties may exist in 

determining the price comparability for the purposes of paragraph 1, and in 

such cases importing contracting parties may find it necessary to take into 

account the possibility that a strict comparison with domestic prices in such 

a country may not always be appropriate." 

Article 2.7 of the Anti-Dumping Agreement 1994 entrenches this provision. 

Provision is made in section 269TAC(4) of the Curtoms Act 1901 for the 

recognition of these circumstances. The Act goes on to provide for the normal 

value to be determined by reference to an appropriate and reasonable application 
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of the normal value methods of determination in another country. Garnaut 

(1989,p.212) commented on the application of these provisions in cases 

concerning an investigation of alleged dumping from the Peoples Republic of 

China: 

"The greatest arbitrariness arises in relation to China. Under the GATT 

Code, importing countries are permitted to judge whether exports from 

a centrally planned economy are dumped by comparing export prices 

with costs of production, not in the centrally planned economy itself 

but in a third country. 

Austrahan producers competing with imports from China are allowed to 

make their case by presenting data from economies with cost structures 

which bear no relation to those from China. While recent developments 

have introduced consultations with China on choice of third country, 

there is stdl a problem with the approach. The three most recent cases 

against China used comparisons with costs in The Republic of Korea, 

Malaysia and Argentina respectively." 

The relative proportion of trade subject to market versus command control is 

changing in the Chinese economy as China prepares for full membership of the 

GATT. Accordng to Wang (1995,p 9), in March 1993 more than 80 per cent 

of the categories of goods traded in China had been market priced. This was 

said to coincide with the relaxation of price controls and the move towards a 

market economy. 

An example of the extent of the move towards a market based economy is the 

1992 court action by the regonal Shenzhen Government to stop the listed 

Sino-foreign stock of Shenzhen Champaign Industrial Co Ltd. being traded on 

the Shenzhen Stock Exchange. In this unreported case cited by Wang 

(1995,p.27), the Guangdong Court of Economic Appeal ruled that the trade in 

shares was a matter for the company and its shareholders. The outcome of this 

case is f~~r the r  evidence of the move towards a market based economy, with the 

legtimisation of commercial transactions involving the company as an eco- 

nomic entity and its owners as shareholders, a basic premise of the Western 

commercial system. Even more recently, in September 1997, President Jiang 
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Zemin at the Chinese Communist Party Congress further embraced a market 

economy by announcing a fully fledged corporatisation program. (Australian 

Financial Review 13 September 1997). 

However, the use of surrogate countries for setting normal values for China still 

continued to be applied by the Austrahan administration from 1995 onwards. 

In the Dumping of Access Floor Panels from China (ADA 1995,No.147), the 

Authority chose South Africa as a third country for normal value determina- 

The first recognition of tion. This followed the inquiry into the Review ofthe Australian Customs Sewice 

China as a competitive negative preliminary finding on Fibreglass Insect Screening from China (ADA 
market economy through 

the use of domestic selling 1993,Noll I), where the Authority used the domestic price in Australia as the 

prices in China, followed- basis for the normal value, on the grounds that there was no other information 

advice from the available. The first recognition of China as a competitive market economy 
of Foreign Affairs and Trade 
on the changing nature of through the use of domestic selling prices in China was in Glyphosate acid (ADA 

- - 

the Chinese economy. 1996, No 159). This followed advice from the Department of Foreign Affairs 

and Trade on the changng nature of the Chinese economy. Subsequent reports 

also followed this advice. 

The treatment of China as a centrally planned economy, which has been the 

subject of considerable deliberation since the mid-1980s, should be contrasted 

with that accorded to the Czech and Slovak Federal Republic (CSFR). The 

Department of Foreign Affairs and Trade advised Customs in favour of 

adopting a free market approach in the dumping case on Certain SelJpropelled 

Multi-tyred rollersfrom the Czech and Slovak Federal Republic (ADA 1993,No.92, 

p.11). This was subsequently reflected in Customs decision that: "the criteria of 

paragraphs 269TAC(4)(a) and (b) were no longer met in the case of CSFR." 

The Authority in agreeing with Customs also considered a report by the 

United Nations Development Program Trade Expansion Program, a report by 

the General Agreement on Tariffs and Trade Committee on Balance of 

Payments Restrictions and data from the then Czechoslovak Chamber of 

Commerce and Industry. It concluded that: "...the Government of CSFR has 

begun a major program of economic reform, inclulng the liberalisation of 

prices and foreign trade." (ADA 1993, No.92, p.12). The question is how 

different are developn~ents in China, one of Australia's major tradng partners, 

as it gears-up for WTO Menibership, to those that are maintained in the Czech 
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and Slovak Federal Republic? O r  was there another explanation for the then 

recognition of the relative openness in trade with the Czech and Slovak Federal 

Republic and the closed trade relations with China. 

RECOGNITION OF THE TRANSITION OF THE CHINESE ECON- 
OMY 

Official recognition of the fact that China had made significant progress in 

certain sectors of its economy towards the competitive markets came with the 

Glycophosate acid case in November 1996 and the publication of a hscussion 

paper by Austrahan Customs in July 1997. In this paper it was explained that 

there was no basis under the post Uruguay legslation for the adoption of a 

surrogate country for establishing normal values for exports from China. China 

was no longer a country where there was a complete or substantially complete 

monopoly of its trade and where all domestic prices are fixed by the State. In 

terms of the Anti-Dumping Agreement 1994, the normal values for exports from 

China can be determined on competitive market criteria without resorting to a 

surrogate country. 

Such an outcome means that the industries benefiting from anti-dumping 

measures against exports from China effectively lose the surrogate country 

protection. This appears to be an unacceptable policy outcome for the govern- 

ment. The government's reaction has been to restore the previous protection by 

proposing an adltional discretionary power on the method for determining 

normal value on exports from China. 

Countries in transition, accorlng to Drabek (1996), is a term used to describe 

the former communist countries seelung membership in the WTO. The 

difficulty for these countries is that their change to the world trading system is 

not margnal as many have laws relating to imports which can be best described 

as lscretionary, and little in the way of effective anti-trust laws. In the cases of 

Hungary, Poland and Slovala all three have imposed adhtional trade restrictions 

and have applied to the W T O  for special consideration based on balance of 

payments difficulties. The rapid changes from a command to a market driven 

economy have gven rise to severe adjustment problems in countries in transi- 

tion. 
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The policy issue is how best to integrate the econonzies of these countries into 

the world trading system. Imposing additional barriers to trade through the 

toughening of anti-dumping measures would not appear to be consistent with 

the adjustment needs of these economies. It is at the least inconsistent for I 

Australia to be agreeing to special consideration for transitional status on the basis 
li 

of balance of payments &fficulties, while under the same internationally agreed I 
rules invoking more lenient standards for dumping determination. 

Given that the law has been 
substantially biased, has 
the incidence of dumping 
findings been greater with 

respect to China than 
Australia's other major 
trading partners? The 

answer is basically yes. 

TREATMENT OF EXPORTS FROM CHINA 

Given that the law has been substantially biased in favour of dumping fin&ngs 

against China, has the incidence of dumping findings been greater with respect 

to China than Australia's other major trading partners? The answer is basically 

yes, but not as unfavourable as exports from Korea. As indicated in the 

introduction, the incidence of anti-dumping and countervailing actions appear 

to relate to the volume of imports from a country and the change in the share of 

imports from a country. These two characteristics alone explain over 50% of the 

variation in the incidence of such measures between the exporting countries 

(Attachment 2). 

Attachment 1 contains import data for a fourteen year period from 1982-83 to 

1995-96 and a summation of the positive final findings on anti-dumping and 

countervailing measures for the same period. Although the anti-dumping and 

countervailing findings were compiled on a financial year basis, it is &%cult to 

use this information in a &s-aggregated format. Firstly, the fin&ngs are by no 

means similar in the impact they have on Australian industry or imports from the 

exporting country. Secondly, findings on exports from countries are relatively 

few in number for each year, and tend to be irregular in there proclamation. The 

only practical way of handling such discrepancies is to aggregate the data 

increasing the probability of these effects being dissipated over time. Therefore 

there has been no reliance on time series analysis, rather looking at the effect of 

the administration of these measures over the time period for which reasonably 

reliable data exist.2 

Raw import value data was simply cumulated for the period, whereas the change 

over the period was taken as the difference between the last financial year and the 

first in the period. This data was used to predict the number of anti-dumping and 
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countervahng measures through the use of a least squares regression equation. 

The following function was derived: 

Country Final Positive Findings (Y) = f (Country Volume sf Imports 
(XI)+ Country Proportional Change in Imports (X2)) 

This can be represented by: 

The adjusted ? = .55 with and significance level of 1%. When decomposed, Article 2 of GATT 7994 
import volun~e has the higher predictive value and a level of significance of 1% clearly prohibits 

discrimination in trade 
with the change in the proportional composition of imports significant at the 5% between members while 
level. excepting anti-dumping and 

countervailing measures. 
Loolung more closely at the results of the regression it can be seen in 

Attachment 2 that for China the predcted value from the regression was 15 

positive final findings over the period. The actual experience of China was 20 

determinations against exports from China. That is, there was a substantial bias 

against exports from China even when the residuals are standardised. There are 

three other major exporting countries which appear to have been subject to a 

similar level of discriminatory treatment. These are Korea where there has been 

a rapid increase in exports to Australia although about half that from China, and 

France and Italy with moderate growth both having high domestic subsidy 

policies. 

POLICY IMPERATIVES 

Article 2 of GATT 1994 clearly prohibits discrimination in trade between 

members while excepting anti-dumping and countervailing measures. While it 

could be claimed that there is scope for Australia to employ the exceptions from 

Article 2, being the restriction of the provision to members and the exception of 

anti-dumping and countervailing measures, this would be unlikely to succeed in 

the trade forum. Even the United States in its trade with China does not 

discriminate as to membership when applying most favoured nation treatment to 

exports from China. It is hardly a policy that Australia could afford to employ 

with China. Further more the obvious practice of Australia in taking higher than 
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normal level of anti-dumping and countervailing actions against China has 

created considerable trade friction between the two trading partners. That is the 

imposition of anti-dumping measures tends to restrict imports into Australia 

(Mastoris and Gunasekera (1997). There seems little point in heightening these 

trade problems with China when there are other less damagng ways of handhng 

trade issues with China. 

ALTERNATIVES 

If the complaint is that prices of inputs into or final exports from China are in 

some way subject to non-market factors under the influence of the Chinese 

government, then the solution is more likely to rely on the application of 

countervailing measures rather than anti-dumping measures. The Subsidies Code 

1994 incorporates the three levels of actionable subsidsation, the benefits test 

and the specificity test for actionable subsidies. The definition of a subsidy 

included in Article 1.1 of the Subsidies Code 1994, requires a financial contribu- 

tion by a government or some form of income or price support conferring a 

benefit.3 Article 1.2 of the Subsidies Code 1994 qualifies the application of the 

subsequent provisions prohibiting subsidies and allowing countervailing action, 

by ensuring that before countervdng action can be invoked the subsidy must be 

specific in accordance with the provisions of Article 2. 

For a subsidy to be specific to certain enterprises (ie. an enterprise or industry or 

group of enterprise or industries) in accordance with Article 2.1 of the Subsidies 

Code 1994,~ there needs to be: legislation specifically limiting the subsidy to 
5 certain enterprises. O n  the other hand, where objective criteria are applied by 

the administering authority which are neutral in their application as between 

certain enterprises, such as, a subsidy applied automatically based on the number 

of employees or size of enterprise, these subsides are not considered specific.6 A 

finding of specificity is influenced by the administration of the subsidy, for 

example, where the subsidy is used disproportionately by certain enterprises, after 

taking into account the extent of industrial &versification in an economy and the 

length of time a subsidy program has been in operation.' Article 2.2 defines as 

specific a subsidy limited to certain enterprises within a designated geographical 
8 region, Article 2.3 deems export performance and import replacement subsidies 
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prohibited under Article 3 as specific s ~ b s i h e s . ~  

Having defined an actionable subsidy as a financial contribution by a government 

(or income or price support) benefiting certain enterprises specifically, how is this 

benefit to be measured? Article 14 of the Subsidies Code 1995 gives guidelines as 

to the method to be used in the calculation of the amount of a subsidy in terms 

of the benefit to the recipient. Four examples are gven: 
' 

the provision of equity capital inconsistent with the usual commercial 
practice of private investors; China should not be singled 

a loan at less than comparable commercial rates; 
out by Australia for 

deliberate discriminatory 
a loan guarantee by the government which reduces the amount a firm treatment. Such 
pays below that available at commercial rates; or discrimination can only . the provision of goods and services by the government for less than harm Australia's trading - 
adequate remuneration, or purchased for more than adequate remunera- 

10 
relations with China. 

tion. 

CONCLUSION 

Given the relatively broad scope for applying countervailing measures it seems 

that the proposal for adhtional power against dumping of goods exported from 

China is unwarranted. To  suggest that Australia would need to apply surrogate 

country domestic prices in the assessment of normal values is at best an 

antiquated approach in the application of safeguard measures. This approach 

tends to suggest that there is still a misunderstanding of the Chinese economy. 

There are already sufficient powers under the G A T T  1994 Subsidies Agreement 

and the enabling domestic legislation to deal with situations where the actions of 

a government of an exporting nation influence the prices of specific inputs and 

final products. The hscussion above does not address the availability of remedies 

under the G A T T  1994 S.feguards Agreement. These are always available to nations 

should there be a need for temporary adjustment assistance. China should not be 

singled out by Australia for deliberate discriminatory treatment. Such discrimina- 

tion can only harm Australia's trading relations with China. 
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END NOTES 

1 Feaver and Wilson (1995) p 229 report that between 1988 and 1993 the Anti- 
Dumping Authority made the following determinations of normal value under 
the Customs Act 1901: section 269TAC(1) - 95; section 269TAC(2)(c) - 27; 
section 269TAC(2)(d) - 4; section 269TAC(4) - 23; and section 269TAC(6) - 
93. 
2 Data on anti-dumping and countervailing actions for the period 1993-94 to 
1995-96 was taken from the half yearly returns to the WTO. There appear to 
be a number of timing inconsistencies which need further clarification with 
Customs, however, this does not effect the analysis. 
3 Reflected in section 269T of the Customs Act 1901 (as amended by section 7 of 
1994 Act No 150) which includes this definition in its provisions. However, it 
also includes an agglomeration of provisions which accorhng to the explanatory 
notes to the Bill attempt to reflect Article 1.1 of the Subsidies Code 1994 taking 
into account some of the illustrative list of export subsidies in Annex 1. 
4 Section 269 TAAC of the Customs Act 1901 defines a countervailable subsidy 
and reflects the specificity provisions of Article 2 of the Subsidies Code 1994. It 
excludes both non-actionable subsidies as described in paragraph (a), (b) and (c) 
of Article 8.2 of the Subsidies Code 1994 and domestic support measures set out 
in Annex 2 to the Agreement on Agriculture. 
5 Reflected in section 269 TAAC (2) (a) of the Customs Act 1901 
6 Reflected in section 269 TAAC (3) of the Customs Act 1901 
7 Reflected in section 269 TAAC (5) of the Customs Act 1901 
8 Reflected in section 269 TAAC (2) (b) of the Customs Act 1901 
9 Reflected in section 269 TAAC (2) (c) & (d) of the Customs Act 1901 
10 This is only a precise of the provisions of Article 14. Reflected in section 269 
TACC (1) to (7) of the Customs Act 1901 
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Regression Analysis of Dumping Findings and Import Volumes x Country 1982- 83 - 1995-96 

Country Final +ve Findings = f (Country Volume of Imports + Country Proportional Change in  Imports) 

Regression Statistics 

Mul1:iple R 0.760305 

R Square 0.578064 

Adjusted R 0.549935 
Square 

Standard 4.84281 3 
Error 

Observations 33 

ANOVA 

df SS MS F Significance 
F 

Regression 2 963.9302 481.9651 20.5504 2.39E-06 

Residual 30 703.585 23.45283 

Total 32 1667.515 

Coefficients Standard t Stat P-value Lower 95% Upper 95% Lower 95.0% Upper 95% 
Error 

Intercept 5.71 5823 1.004075 5.692627 3.3E-06 3.665231 7.76641 5 3.665231 7.76641 5 

X Variable 1 0.182314 0.02844 6.41 0381 4.45E-07 0.1 24231 0.240398 0.124231 0.240398 

RESIDUAL OUTPUT 

Obsen/ation Predicted Y Residuals Standard 
Residuals 
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